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I . BACKGROUND

Def endant Terrance Manuel is charged with, inter alia,
possession with intent to distribute cocai ne and cocai ne base
(“crack”), in violation of 21 U S.C. 8§ 841(a)(1), and possession
of a firearmduring a drug trafficking crime, in violation of 18
US C 8 924(c). At the close of the Governnent’s case,
Def endant noved for judgnent of acquittal as to the § 924(c)
charge, pursuant to Federal Rule of Crimnal Procedure 29(a).

Defendant’s notion is without nerit and will be deni ed.

1. DI SCUSSI ON

A. Legal Standard

1. Motion for judgnent of acquittal

A notion for judgnent of acquittal nay be made “[a]fter
t he governnent closes its evidence.” Fed. R Cim P. 29(a).
The Court “nust enter a judgnent of acquittal of any offense for

whi ch the evidence is insufficient to sustain a conviction.” |d.



In determ ning the sufficiency of the evidence, the Court nust
review the record in the |light nost favorable to the prosecution
to determ ne “whether any rational trier of fact could have found
proof of guilt beyond a reasonabl e doubt based on the avail able

evidence.” United States v. Bobb, 471 F.3d 491, 494 (3d G

2006) (quotation omtted). A show ng that the evidence is

sufficient may be made “entirely through circunstanti al

evi dence.” |d.
2. Possession of a firearmin furtherance of a drug
trafficking crine
Section 924(c) applies to “any person who . . . in
furtherance of any [drug trafficking] crine . . . possesses a

firearm” 18 U S.C. 8§ 924(c)(1)(A).* Afirearmis not possessed
“in furtherance of” a drug offense by only its “nmere presence” in
a location proxinate to the offense; rather, the Government nust

adduce “evidence nore specific to the particul ar defendant,

! The statute reads nore fully as foll ows:

[ Al ny person who, during and in relation to any crine
of violence or drug trafficking crime . . . for which
t he person may be prosecuted in a court of the United
States, uses or carries a firearm or who, in
furtherance of any such crinme, possesses a firearm
shall, in addition to the punishnment provided for such
crime of violence or drug trafficking crime . . . [be
subject to certain penalties].

18 U S.C. 8 924(c)(1)(A). A “drug trafficking crime” is defined
to include “any fel ony punishable under the Controll ed Substances
Act,” which in turn includes 21 U. S.C. § 841(a)(1).
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showi ng that his or her possession actually furthered the drug

trafficking offense.” United States v. Sparrow, 371 F.3d 851,

853 (3d Cr. 2004) (stating, in other words, that “the evidence
must denonstrate that possession of the firearm advanced or
hel ped forward a drug trafficking crime”).

In Sparrow, the Third Crcuit set forth a |list of
“nonexcl usive factors” to guide the determ nation of whether the
requi site nexus exists between the firearm possession and the
drug trafficking offense:

1) the type of drug activity that is being conducted,
2) accessibility of the firearm

3) the type of the weapon;

4) whet her the weapon is stolen;

5) the status of the possession (legitimte or
illegal);

6) whether the gun is | oaded;

7) proximty to drugs or drug profits; and

8) the time and circunstances under which the gun is
f ound.

Id. (quoting United States v. Ceball os-Torres, 218 F.3d 409, 414

(5th Cr. 2000)). The Sparrow factors are well-established and

have been applied nunerous tines by the Third Crcuit. See,

e.qg., Bobb, 471 F.3d 491; United States v. Fields, 196 Fed. App’ X

77 (3d Cir. 2006) (non-precedential); United States v. Lloyd, 181

Fed. App’x 216 (3d Cir. 2006) (non-precedential); United States

v. Northcut, 181 Fed. App’ x 220 (3d G r. 2006) (non-

precedential ).



B. Consi deration of the Sparrow Factors

The Third Crcuit has affirmed a conviction under the
“possession” prong of 8§ 924(c) in at |east one case with facts
strikingly simlar to this one:

[ T] here was sufficient evidence for the jury to find

that . . . Fields possessed a firearmin furtherance of
his drug trafficking. . . . [Plolice officers R chard
Barth and Paul DeHart testified that upon arresting

Fields . . . they discovered crack cocai ne, $875.00 in

cash, and a | oaded, unlicensed, sem -automatic firearm
in his possession. Additionally, an expert in
narcotics investigations testified for the governnent
that the itens Fields was carrying are “consistent with

drug distribution.” . . . The District Court did not
err by denying Fields’ Rule 29 notion for judgnent of
acquittal .

Fields, 196 Fed. App’ x at 78; see also Sparrow, 371 F.3d at 854

(“As a prior felon, Sparrow may not |egally possess a firearm

In addition, the firearmin question was | oaded, found in a
public store and kept in the sane floor conpartnent as nine | arge
Zi pl oc bags of marijuana and $140 in cash. Even assum ng .

the firearmwas not easily accessible, it was strategically

| ocated. The gun was placed so that it would be i mediately
avai l abl e for Sparrow s protection whenever he retrieved drugs or
nmoney fromthe floor conpartnment. Therefore, it is reasonable to
assunme the firearmwas placed in the floor conpartnent for that
pur pose and was possessed in furtherance of Sparrow s drug

activities.”); United States v. Ramrez, 2007 W. 2859943, at *3

(“I'n the case before us, there was certainly sufficient evidence

to sustain the jury's verdict. Both of the guns . . . were
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| ocated close to other itens related to his drug trafficking
activities, such as scales, drug profits, and the drugs
t hensel ves. Each contained ten live rounds of ammunition.”).
Here, many of the Sparrow factors are net. The
Government has introduced evidence that Defendant’s firearm was
accessible in a dresser drawer, and proximte to drugs, drug
par aphernalia, and $800 in $20 bills, all located in the same
dresser.? The firearmwas fully | oaded with ammunition, and was
possessed illegally by Defendant,?® whose conditions of probation
prohi bit possession of firearns. Mreover, an expert w tness
opi ned that the nature and |ocation of the itens found in the
apartnment were consistent with drug distribution. Under these
circunstances, it would be reasonable for a jury to find that
Def endant kept a loaded firearmstrategically located in order to

protect his drug trading activity.* Accordingly, under Sparrow

2 At oral argunent, defense counsel argued that the
firearmwas not proxinmate to the drugs because it was in its own
drawer in the dresser. In light of the Third Grcuit’s hol ding

in Sparrow, this argunment is without merit. See 371 F.3d at 853
(requiring only that the firearmbe “strategically |ocated,” and
affirmng conviction where firearmwas found underneath fl oor
tiles along with drugs).

3 Def endant has assuned for the sake of this notion that
he possessed the firearmin question.

4 Def endant attenpts to nuddy the waters by citing by
anal ogy to cases concerning the “use” and “carry” prongs of 8§
924(c). These cases are inapposite because they do not discuss
t he “possession” prong and do not apply the Sparrow factors.
See, e.qg., Watson, 128 S. C. 579 (2007) (discussing “use” of a
firearm*®“during and in relation to” an underlying crine); United
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and its progeny, there is sufficient evidence to support a nexus

between the firearmand the drug trafficking crine.

I11. CONCLUSI ON
For the foregoing reasons, Defendant’s notion for
judgnent of acquittal will be denied.

An appropriate order foll ows.

States v. Wllians, 344 F.3d 365, 376 (3d G r. 2003) (“Because we
find the evidence sufficient to affirm[the] conviction under the
‘carry’ prong of 8 924(c), we need not address the nerits of

[the] argument with regard to the ‘possession’ prong.”); Bailey
V. United States, 516 U. S. 137 (1995) (decided before statute was
anended to add “possession” prong, and requiring conviction under
“use” prong to show sonme “active enploynent” of firearm.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
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TERRANCE MANUEL

ORDER
AND NOW this 4th day of January, 2007, after a hearing

hel d on January 3, 2008, for the reasons stated in acconpanying

Menorandum it is hereby ORDERED that Defendant's notion for

j udgment of acquittal is DEN ED.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




